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BY THE DIRECTOR:

INTRODUCTION

This matter is before the Director of the New Jersey Division on Civil Rights
(Division) pursuant to a verified complaint filed by the complainant, Selena Christmas
(Complainant), alleging that the respondent, Berkeley College (Respondent), subjected
her to unlawful discrimination in violation of the New Jersey Law Against Discrimination
(LAD), N.J.S.A. 10:5-1 to -49. On September 25, 2008, the Honorable Mumtaz Bari-
Brown, Administrative Law Judge (ALJ), issued an initial decision dismissing the

complaint, finding that Complainant did not demonstrate that Respondent subjected her



to unlawful disability discrimination in violation of the LAD. Having independently

reviewed the record, the Director adopts the ALJ’s decision as modified herein.

PROCEDURAL HISTORY

On February 6, 2007, Complainant filed a verified complainant alleging

Respondent refused to accommodate her physical disability in violation of the LAD.

Specifically, Complainant alleged that she had had right shoulder arthroscopic surgery

her disability. f these requests

prevented her fr@zﬂ mpleting the research and writing class in:wh w&h?e had enrolled.

ti;,}f.the case was tral

L) on August 17 2007 at{t‘hgu requesy

decision dismissing the complaint2 Neither party submitted exceptions to the initial
decision. Before the Director's Order was due to be issued, the ALJ granted the
Director’s request for an extension and the Director’s Order is now due on December 26,

2008.

! Complainant appeared pro se throughout the proceedings until July 31, 2008, when Evan Goldman, Esq.
entered an appearance on her behalf.

2 Hereinafter, “ID” shall refer to the ALJ’s initial decision issued on September 29, 2008; “P” shall refer to
Complainant’s exhibits; and “R” shall refer to Respondent’s exhibits.



THE ALJ’S DECISION

The ALJ’s Findings of Fact

The ALJ provided a summary of evidence presented at the hearing which may be
condensed as follows. On or about September 26, 2006, Complainant enrolled in a
legal research and writing course taught by Professor Deborah Ranges, Chair of the
Legal Studies Department (hereinafter “Ranges”). Due to illness, Complainant missed

several classes in the beginning of the term. ID-3. The absences began on September

30, 2006, when Complainant was treated for. tendonitis in her foot at Hackensack

planned right
March 4, 2004.

several months. A tap e 1d of note-taking in class],

as she [will be] unable to write for . extéf?dedpe Od,WhIS will alleviate some of the

discomfort.” ID-11.

Complainant testified that she had informed Respondent of her disability
concerning her hand when she first enrolled and that, notwithstanding, Ranges denied
her requests to use a tape recorder and, later, to re-schedule a midterm exam. ID-4.
Complainant stated that after her shoulder surgery, pursuant to the recommendation of
Dr. Katona, she requested to tape the class lecture and attempted to show Ranges the
“hospital records” after her first extended absence, but Ranges refused to look at them.

Instead, Ranges suggested that Complainant drop the class due to many missed



classes, and refused her request to tape the class lecture. ID-3.

After Complainant missed several classes, Ranges advised Complainant on
October 18, 2006 via email that she felt “compelled to express [her] concern regarding
the number of classes [Complainant] missed...” and that Complainant “seemed

uninterested and convinced of the fact that [she] could make up the work...” Ranges
noted that “to date you have missed 10 %2 hours out of a total of 14 hours of class.” ID-5,

P-1. Ranges maintained that Complainant never complained about pain in her right arm

"‘Iés”:\‘l\(hibh is a total of 14 hours of instruction

tified that the legal research and writing.cla .does not lend itself

law library with the

each class re

Ranges to excuse her from taking the e)'(’é'h%‘l“and »ir;stead provide her a make-up exam at
a later date. 1D-3. Complainant testified that she told Ranges she was in pain and had
difficulty writing, and that Ranges wrongfully denied her permission to take a make-up
mid-term exam. ID-3-4. For her part, Ranges testified that Complainant raised her
voice, demanded a make-up exam, and told Ranges that she was unprepared to take
the exam. Complainant denied these charges, ID-4,6, and testified that Ranges singled
her out with “a tirade of verbal assaults in front of the entire class for no reason at all.”

ID-11.



Jennifer Talluto was another student in the legal research and writing class. ID-
4. She testified that she was ill on the date of the exam and that on the following date
Ranges allowed her to make up the exam. 1D-4. However, Ranges testified that Talluto
had been excused because she informed her she had been stuck on a highway waiting
for transportation, and that another student, Mahlen, was also excused because of
transportation problems. ID-6, footnote 3.

On November 13, 2006, Ranges sent Complainant a progress report which

stated that Complainant was failing he ce e due to. lack of preparation, incomplete

a tmal grade of 52 for the course, whlch snmappealed ID-6. In

xplamed that Complamam’s request for a

are not permltted to useztape”recorders You

been of any use

In order for me
would have been s 388,
of 11 weeks of class~°whicﬁ is | h@urs of instruction. Please refer
to my email to you dated October 18" whereby | expressed my concerns
regarding the excessive number of classes that you missed. | specifically
indicated in that email that you missed all of manual legal research and
writing and legal citation lectures, exercises and quizzes. | am not surprised
that you feel that you did not learn the basics. You most certainly did not, but
it was no fault of mine.

3. Make-up examinations are given at my sole discretion. It has been my
practice that if a student has a medical... emergency... | allow a make-up.
You... approached me 15 minutes before the scheduled midterm and
informed me that you would not be taking the exam because you didn’t have
a textbook... (or) the class notes.

Ranges also advised Complainant that she had given her “preferential” treatment in

allowing her to hand in assignments late without penalty, and also allowed her to make



up quizzes. ID-7-8.

Respondent also presented a statement from the Chair of Finance and
Accounting, who claimed that while in her office on the night of November 7, 20086, she
heard a student “yelling belligerently at Deborah, ‘I am not taking the midterm tonight
because | just bought the textbook and don’t know the material.’” The student continued

to scream and became more and more agitated.” 1D-8. Two other faculty members

corroborated this statement, testifying that Complainant’s behavior toward Ranges

Respondent’s ‘Student Development and Campus Life: IE) a letter dated

November 13, 2( nges denial of Corﬁplaﬁfia;{tss request for a

Ay

’,éxgm,,advising Complainafggg that:

ave Been engaged in ;vzcji‘sruptive behavior.” | you ontinue
J srespectful behavior, you will |

request to use a tape recorder. Kubicka heard Complainant complain of pain. She

believed Complainant was prepared to take the mid-term exam because they studied
together. Kubicka further testified that Ranges never discussed Complainant’s personal
situation before the class, nor did she make any personal remarks to or about
Complainant. Kubicka acknowledged, however, that Ranges asked Complainant to

consider repeating the class. ID-4.

Richard Waldron, a psychologist and nurse practitioner specializing in mental



health, testified that he has been treating Complainant for mild depression and general
anxiety disorder since 2004. ID-4. He believed her to be a good and diligent student,
and he said that she had told him that the pain in her arm made it difficult for her to take
notes in class. ID-4-5. He also believed that Complainant failed Ranges’ class because
she was denied the use of a tape recorder. 1D-5. Complainant repeated the course and
earned a “C”. Waldron further believed that Complainant suffered humiliation because
she did not graduate from Respondent with her entering class. On July 12, 2005°,

Complainant had been |ssued a Notlce of Award fromt Social Security Administration

Berkeley College. |

4. On several occasions while enrolled at g ey, Christmas sought medical
treatment from Hackensack Medical Center for various ailments. P-5; P-6; P-7.
5. On September 30, 2008, Christmas was treated for tendonitis at Hackensack
Medical Center Emergency Department. The “return to school instructions”
predicted that she should be able to return to school in four days with the
following limitations: “partial weight bearing on right foot.” P-6.

6. On October 15, 2006, Christmas was treated for bronchitis* at Hackensack

Medical Center Emergency Department. The “return to school instructions”

3 The initial decision incorrectly states the date of this determination to be June 10, 2005.

4 “This is an inflammation in the large air tubes leading to the lungs. The most common symptom is a lasting



mention no limitations, but predicted that she “should be able to return to school
in 3 days.” P-7.

7. On October 30, 2006, Eastern Orthopedic Associates examined Christmas
and scheduled a surgical procedure on her right shoulder for November 22,
2006. P-8; P-9.

8. On December 7, 2006, John Katona, M.D., prepared a letter stating, “To
Whom It May Concern: S.C. is under my orthopedic care. She had right
shoulder arthroscopic surgery on November 11, 2006. She will have chronic
pain and limited mobility for the next several months. A tape recorder for class

ble to write for an extended time period, this

Holiness Memoﬁa; , 575 (App Div. 2" 2) As the record

rk, 354 N.J. Super. 56

amply supports that Co "plainénf‘ ered fro pa"ih**in he‘r*rig‘ht ar n/shoulder as a result

of an impairment during:the period sh d Bgnggs’*ét“als(sl the ALJ concluded that

Complainant demonstrated that she ed wiﬁhih(the‘zmeaning of the LAD. The

ALJ further concluded that Respondséh‘t’is ap acyewgf‘public accommodation under the
LAD since it defines a place of public accommodation to include “... any kindergarten,
primary and secondary school, trade or business school, high school, academy, college
and university, or any educational institution under the supervision of the State

Department of Education” 1D-14-15, citing N.J.S.A. 10:5-5(1).

cough. Acute bronchitis often follows a common cold or other respiratory infection. Bronchitis can develop
into pneumonia [and)] usually last[s] 7-10 days.” P-7.



The ALJ next noted that a complainant has the burden of initially establishing a

prima facie case of discrimination. McDonnell Douglas Corp. v. Green, 411 U.S. 792

(1973). The ALJ analyzed Complainant’s claim using legal standards applicable to a
disability-based employment discrimination claim. Thus, in a case alleging disability
discrimination, a prima facie case is found to exist where an employee can prove that:
(1) she has a disability; (2) she was performing the job at a level that met the employer’s

legitimate expectations; (3) she nevertheless was fired; and (4) the employer sought

employer unlawfully .en

N.J. 483, 491 (195;2) "

1, 14 (2002). A complainant must a SI:iéw«zthat’ employer’s reason was motivated
by discriminatory intent. I1D-14.

Turning to the issue of reasonable accommodation, the ALJ stated that
a place of public accommodation must make such reasonable modifications in policies,
practices, or procedures, as may be required to afford goods, services, facilities,
privileges, advantages, or accommodations to a person with a disability, unless the
owner... or employee of the place of public accommodation demonstrates that making

the accommodations would impose an undue burden on its operation.” I1D-16, citing



N.J.S.A. 13:13-4.11. In determining whether an accommodation would impose an
undue burden on the place of public accommodation thereby rendering it unreasonable,
factors to be considered include the overall size of the business, the nature and cost of
the accommodation sought, and whether the accommodation sought will result in a
fundamental alteration to the goods, services, program or activity offered. lbid

The ALJ was persuaded by credible evidence that Respondent had established a

legitimate reason for refusing to allow Complainant to use a tape recorder in class when

she returned to school in October 2006%.’} The ewdence indicated that Complainant had

been treated for tendonitis. and bronchitis, and Ranges credi Iy testified that she had not

been advised of Compialnant’s arm or shoulder dlsablhty unt' | ecember 2006. ID16, P-

12.

unprepared for the exam-due. to lack of
assignments, and excessi
complainant to show that the reasons given were pretextual. The complainant may

show pretext through “weaknesses, implausibilities, inconsistencies, incoherencies, or

contradictions” in the respondent’s reasons for its actions. ID-17, citing Dewees v. RCN

Corp., 380 N.J. Super. 511, 528 (App. Div. 2005).
The ALJ concluded that Complainant has not provided any evidence, direct or
circumstantial, that casts doubt upon Respondent’s proffered legitimate reasons.

Additionally, the ALJ found no evidence to support a finding that a discriminatory reason

10



was more likely than not a motivating factor or determinative cause of Ranges’ action.

ID-17, citing Zive v. Stanley Roberts, 182 N.J. 436, 455-56 (2005).

Based on the totality of the evidence, the ALJ concluded that Respondent gave
non-discriminatory reasons for denying Complainant’s request to use a tape recorder in
the legal research and writing class. Further, the ALJ concluded that Respondent gave
non-discriminatory reasons for denying Complainant’s request to reschedule an exam.

Thus, the ALJ concluded that Complainant did not meet the burden of showing that

Respondent’s proffered reasons ‘and. ordered that the complaint be

dismissed. ID-17-18.

THE DIRECTOR'S FACTUAL FINDINGS

The ALJ did not. make -any general fmdrﬁ@s with’ regard to thei,;,credlblhty of either

Complainant’s or ‘Resporident’s witnesses;  However, the ALJ dld fmd that Ranges

w of Complamant’s shoulder m;ury until December

2006 and, further, that her reasons for deny mg Complalnant’s request to use a recorder

were credible. 1D-16. Mor @) the.ALJ/nG’ted, that Comp?alynants claim that Ranges
had “publicly humiliated” her in front of 'the whole class was refuted by a fellow student,
and Ranges’ assertion that Complainant “became irate, screamed, and demanded a
make-up exam” — an assertion denied by Complainant - was corroborated by three other
faculty members who were within earshot.

Under the Uniform Administrative Procedure Rules, the Director may reject or
modify the ALJ’s findings of fact, but must clearly state the reason for doing so. N.J.A.C.
1:1-18.6(b). Moreover, it is well settled that an agency head must give due deference to

the ALJ’s factual determinations because the ALJ had the opportunity to hear the live

11



testimony of witnesses, observe their demeanor, and judge their credibility. Clowes v.

Terminix, supra at 587-88. Thus, an agency head may not reject or modify any finding

of fact based on the credibility of a lay witness unless it first determines from a review of
the record that the finding is arbitrary, capricious or unreasonable, or is not supported by
sufficient, competent, and credible evidence in the record. N.J.A.C. 1:1-18.6(c). Neither
Complainant nor Respondent has filed exceptions, and an independent review of the

record reveals no basis to modify the ALJ’s factual findings.

THE DIRECTOR'S LEGAL ANALYSIS AND CONCLUSIONS

1 disabilities in places of

nition Qf disability includes

iof"in{f&ithity which is caused by bodily inju The ALJ correctly

concluded that Complainant had a disability covered by the LAD. - N.JS.A. 10:5-5(q).

Further, the LAD de ines “public accommodation” to include “any kiﬁdg{g}arten, primary

Education of the State of New ersay N.J.S.A. 10:5-

3:4.3(a). Theée;fore, the recor @leqriy supports the ALJ’s
oy t Respondent is a place
of public accommodation as dem:i:’h‘éd‘by*"t’he LAD e

The LAD generally makes it unlawful for any place of public accommodation,
either directly or indirectly, to refuse, withhold from, or deny an individual with a disability
access to any of the services, privileges, or advantages thereof on the basis of that
person’s disability. N.J.S.A. 10:5-12(f); see also N.J.A.C. 13:13-4.3(a). Regulations
promulgated under the LAD place certain requirements on those places of public
accommodation which offer examinations or courses related to applications, licensing,

certification or credentialing for secondary or post-secondary education, professional or

12



trade purposes. These facilities must ensure that when an examination is selected and
administered to a person with a disability that impairs sensory, manual or speaking skills,
the examination results accurately reflect the individual’s aptitude or achievement level,
or whatever other factor the examination purports to measure, rather than reflecting the
individual’s impaired sensory, manual or speaking skills. N.J.A.C. 13:13-4.2; N.J.A.C.
13:13-4.5.

Moreover, the LAD requires a place of public accommodation to make

“reasonable accommodations to ,the.r"i‘”f itations of & patron with a disability” unless the

owner, employee, or ‘agent; of the pu ao@“éimmdétion can show that such

ity

ose .an undue burden'on |ts operation N.J.A.C. 13:13-

accommodations wotiid-

4.11(a). Such ree modifications in

naﬁie accommodatlons may include reasona

policies, practic or. procedures as may be requwed to afford the se |ces privileges, or

advantages of th pubiic accommodation to the person with a disabiilty.- Ihid.

Similar to :ioyﬂment discrimination ases, an informal interaotwe process must

be initiated to dﬁermmé what accommoc‘f on is necessary and appropriate This

process is crucnal,f in that each pa holds relevant mfoijmatlon that the other

f such information will ensure that the

party is not aware of, aﬁ@ur'the exchange
boti?ié«complete and reasonable.

F.3d 296, 317 (3" Cir. 1999). Once

a person with a disability has requested assistance, the public accommodation must
make a reasonable effort to determine the appropriate accommodation.

The Appellate Division has articulated standards for evaluating a claim that a
covered entity violated the reasonable accommodation requirements of the LAD by

failing to engage in a good faith interactive process. Tynan v. Vicinage 13 of the

Superior Court of New Jersey, 351 N.J. Super. 351, 400-401 (App. Div. 2002). In order

to prevail in such a claim, a plaintiff must show that “(1) the [public accommodation]

13



knew about [the patron’s] disability; (2) the [patron] requested accommodation or
assistance for his or her disability; (3) the [public accommodation] did not make a good
faith effort to assist [the patron] in seeking accommodation; and (4) the [patron] could
have been reasonably accommodated but for the [public accommodation’s] lack of good

faith.” Jones v. Aluminum Shapes, Inc., 339 N.J. Super. 412, 423 (App. Div. 2001),

citing Taylor, supra, at 319-320.

Applying these standards to the facts of this case, the Director finds that

Respondent did not fail to engagg;' interactive process with Complainant
as required by the LAD.. quhplainén

hand disability upon enrolling in Septémbér 2006.

date of Novem@;@é’
concerned Compiafﬁént’s tendonitis ‘and
difficulty Compla‘z‘:ii%la[hfﬁéna@ have had in‘writing;

Complainant alleged that: F}e’sploﬁdez denial of her use of tgﬁe recorder is an
unlawful denial of a r ord shows that this
request was not accompaniiér,;i;:t} 1, nor was it a reasonable
accommodation that would ha\)é ma ny - appreciable difference in Complainant’s
performance in the class. Respondent’s undisputed testimony as to the hands-on nature
of the class, in that it requires a majority of the student’s time to be spent conducting
research and writing in the law library, and that the lecture portion of the class is but a
small component of the course curriculum, establishes that the use of a tape recorder in
class would be of little or no value. Further, as each class builds upon and reviews

material covered in the prior class, it was established through testimony that allowing

Complainant the use of a tape recorder during the classroom portion of the course would

14



have provided the opportunity to record answers to assignments she had not yet
completed. ID-6. This would have given Complainant an unfair advantage over the
other students in the class who had not missed classes and had actually performed the
work required. In other words, this particular accommodation was not reasonable, and
would have been neither meaningful nor effective. The Director also finds that, under
the circumstances, Complainant's mere request to use a tape recorder without medical
justification is not sufficient to trigger the interactive process®.

Complainant also alleged:that "RESPOﬁaéiht’S refusal to allow her a make-up

midterm exam constitutes:

‘!awf&i.:l:fdéh"‘i)él ofa reaso ‘fablévav,t:;gpmmodation. However,

credible testimony establis ‘tl‘?}(‘at Compla“iynan*t requested‘ 2 make-up exam because

she was unpreparé : take it as originally scheduled,‘apd/ ot as a result of any

disability. ID-8-9,

4. There is no evidence in the record to establish that Ranges was

aware of Compl’éinaﬁt’s disability or that Cc mplainant asked for a make«up exam as an
accommodatior or her disability. Instead, Ranges’ decision to;g«efuse».rtﬁifs request was

based on legitimate concems about Complainant's prior “attendance and class

udes that the refu grant Complainant’s

a

ot constitute dentaf of a reasonable

accommodation in violat\iy(;h of

Although not specifically pled in het mplamt beﬁplainant implicitly alleged that
she was subjected to differential treatment by comparing her treatment to that of Talluto
and Mabhlen, and arguing that they were similarly situated yet allowed to make up the
exam. However, as demonstrated through the undisputed testimony of Ranges,

Complainant, Talluto and Mahlen were not in fact similarly situated. There is nothing in

the record to indicate that either Talluto and Mahlen had missed the number of classes a

> The use of a tape recorder was not suggested by Dr. Katona until his letter dated December ! 1, 2006, at
which time the semester was almost over.

15



Complainant had, nor is there anything to suggest that it was an abuse of Ranges’
discretion to grant Talluto’'s or Mahlen’s requests. The emergent transportation
circumstances present in connection with Talluto’s and Mahlen’s requests were not
reflected in Complainant's request, and there is insufficient evidence to establish that
Complainant advised Ranges of any medical emergency or condition concerning her
writing abilities prior to or at the time of her request. Rather, credible testimony
established that Complainant requested a make-up exam because she was unprepared

to take it as originally schedul of any disability. ID-8-9, R-2,4.

and not as a res

Ranges’ decision to re iiégi,t‘imate concerns about

Complainant's prior ‘attendance. and class performance, ‘and- this refusal to grant

Complainant’s requeét ; a«;%‘rhake-up exam does not constitute )avden,@a,tf;,gof a reasonable

accommodation. ifector concurs with the ALJ that “cormplain ant has not met the

sffered reasons are p Therefore,

burden of shoWih‘Q‘ hat the respondent’shb

the Director finds thare is sufficient credible evidence in the record to suﬁport the ALJ’s

ongludes that Complainant has

failed to establish that Respondéﬁf@*déniéli'cf ‘Cofﬁbléinant’s requests to use a tape
recorder in class and to reschedule an exam constituted an unlawful denial of
reasonable accommodations by a public accommodation. Further, Complainant has not
met her burden of showing that Respondent’s articulated reasons for its actions were not
its true motivation, and that she was discriminated against because of her disability. See

Cortes v. Univ. of Medicine and Dentistry of New Jersey, 391 F. Supp. 2d 298, 311-312

(D.N.J. 2005).

16



ORDER AND CONCLUSION

Based on the foregoing, the Director concludes that Complainant has failed to
establish that Respondent engaged in unlawful disability discrimination in violation of the
LAD and, therefore, he adopts the ALJ’s initial decision dismissing this complaint as

modified herein.

DATE:__ 12/22/08
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